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1L  INTRODUCTION

SENSITIVE

RAD Referral:05L-38
RAD Referral Date: July 19, 2005
Date Activated: fhy 31, 2006
Expiration of Stegute

of Limitations: September 29, 2009

RAD REFERRAL

Kalyn Free for Congress and Loyce Bell in her
official capacity as treasurer
Kalyn Free

2 US.C. § 434(b)

2 US.C. § 439a(a)1)
2U.S.C. § 439a(b)(1)

11 CFR § 131X
11 CFR. § 110.10(a)

11 CFR § 116.5(b)

Disclosure Reponts
Request for Additionaf Information

None

This referral from the Reports Analysis Division (“RAD”) concems the personal use of

campaign funds by Kalyn Free, a candidate for U.S. Congress in Oklahoma in 2004, that were

paid to her “as salary” by her 2004 authorized committee, Kalyn Free for Congress and Loyce

Bell, in her official capacity as treasurer (“Committee™), after Ms. Free lost her 2004 primary

election. After receiving a Request for Additional Information (“RFAI”) from RAD questioning
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First General Counsel’s Report

the payment of a salary after Ms. Free lost the primary, the Committee maintained that the salary
payment was pursuant to a May 2004 oral agreement, but acknowledged that the $50,000 salary
payment was $29,000 higher than permitted by law. Over time, Ms. Free refunded to the
Committee a net amount purporting to be the difference between the overpayment in salary and
$14,659 in expenses that she purportedly advanced to the Committee. The referral also concerns
the Committee’s reporting of various receipts and debt relating to thie salary paymetts, the
expunse payanenty Ms. Free chiimed she advansed, anxd thu refunds shie made to ths Copmnittee.

As set forth below, this Office rernmmennis that the Canmsmission fird rezson te belinve
that the Committee and Kalyn Frez violated the personal uss prekibitions of the Federal Election
Campaign Act of 1971, as amended (“the Act”), and that the Committee also violated the Act’s
reporting requirements. In addition, we recommend an investigation to obtain evidence
regarding the Committee’s purported agreement to pay a $50,000 salary to Kalyn Free and
regarding the $14,659 in expenses purportedly advanced by Ms. Free that were reimbursed by
the Committee. We also want to question the Committee regarding a debt disclosed on its 2005
July Quarterly Report with an outstanding balance of $12,000 at the beginning of the reporting
perind that was dcscribud ks a “deferred salary jwyment” to Ms. Free. This debt was the subject
of an RFAL, and in response to that inquiry, ths Committée deleted thils debt on the e=usnded
regeat.
0. FACTUAL AND LEGALANALYSIS

A. Facts

On Schedule B of its original 2004 October Quarterly Report, the Committee reported, as
“galary,” payments to Kalyn Free on September 29, 2004 in amounts of $35,000 and $15,000.
The Committee made these payments approximately two months after Ms. Free lost her 2004
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primary election in Oklahoma, which occurred on July 27, 2004. On Schedule D of the report,
the Committee reported debt incurred in the amount of $50,000 to Kalyn Free, also described as
“salary,” and its corresponding payment to Ms. Free during the reporting period.

On February 24, 2005, RAD sent an RFAI to the Committee, noting, among other things,
“if a candidate loses in the primary election and is not participating in the general election, they
may not contime to receive payments after the date of the primay,” and thnt salevy peyments
mad= to iz eurslisiest> after tiee July 27, 2004 primary cmstitite & pexsseml use of canipaign
funds. The RFAI rejneeted that the Committes seek mimbtussement from the candidate for the
full amount of the personal use vinlations and notify the Commission of the reimburacment. It
also stated that if the payments did constitute personal use of campaign funds “the Commission
may take further legal action. However, prompt action to obtain reimbursement of the funds in
question will be taken into consideration.”

In response to the RFAI, on March 28, 2005, the Committee filed a miscellancous
statement indicating that the Committee had been unaware that a candidate could only begin to
accrue salary at the end of the ballot qualification period, which in Ms. Free’s case, was June 9,
2008. According to the Committee, Katyn Free belicved that salary could begin to accrue when
she: filext hur statement of candidiey in Octobser 2003. However, the Committex indieated that
if sahiry payments wexa appropriate mly betomen the baliol quatificniian deadline of June 9,
2004 and the primary election date of July 27, 2004, Ms. Free was entitled to $21,000." The
Committee also stated that “[u]pon further review of Ms. Free’s records, it has been determined

that” approximately $14,659 “in unreimbursed expenses were never received by Ms. Free.”

! According to the Committee, since Ms. Free eamned “far in excess of what a member of Congress camed in
2003,” she was entitled to a pro-rata salary for the 7 week period based on the annualized rate of pay to a member of
Congress of $156,000.
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Netting the excess salary payments of $29,000 ($50,000 - $21,000) with the amount purportedly
owed to Ms. Free ($14,659) left a balance owed by Ms. Free to the Committee of $14,341, which
the Committee indicated she would refund when funds became available.?

On March 28, 2005, the Committee also amended its 2004 October Quarterly Report to
reflect a disbursement of $35,000 for “salary” and a disbursement of $15,000 for “salary
overpeyment.” Additionally, on Sehedule D, the Conmittee reported timt Ms. Free ovwed
$14,341 to the Committee ing “avezpayness an salary.” Tie Schaizie D alen reflected @
Commnittes delst af $21,000 te Ms. Frse for “salary,” s payment of $35,080 en that debt and aa
outstanding negative halance of $14,000.

Thereafter, a RAD analyst left messages for the Committee’s treasurer and the candidate
concerning the salary payments, indicating that there was an outstanding issue on the 2004
October Quarterly Report and that the matter would be referred to the Office of General Counsel.
In two telephone calls with the Committee’s Finance Director, RAD personne! informed the
Committee that its response to the February 24, 2005 RFAI was incomplete because it had not
amended its reports to disclose the Committee’s alleged debt to Ms. Free for unpaid expenses nor
provided any evidence that tiie Cemmittee’s oblgation to pey Ms. Free = sulary existed pricr is
July 27, 2004, the daie of the primery election. in mapome, an Jtne 2, 2005, the Committse
filed a misee!lanaous statamrent in which Dave Parkar, the former Campaign Manager of the
Committee, anserted that it was always the Committee’s intention to pay Ms. Free a salary of
$50,000 based upon an oral agreement in May 2004 between himself and Ms. Free. Mr. Parker
stated that Ms. Free had agreed to defer payment of her salary until the end of the campaign to

2 The Committee stated that “due to the costs of the campaign, the lack of income during 2004, as well as the
fiact thet M. Free mmde a deponit of $21,644.5) with tie Inteonal Revenue Servine anéd Okiahoma Tax Commission
subsequent to the $50,000 payment for anticipated salary, Ms. Free is unable to return the funds as this time.
However, once Ms. Free receives her tax refund from the IRS, she will promptly repay her campaign the monies
due.” -
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ensure that all campaign bills and staff were paid. Mr. Parker also noted that because of the
Commission’s interpretation of the law, the salary payment had been reduced to $21,000.
Finally, he noted that Ms. Frec had made a $4,000 payment on May 31, 2005, leaving her
remaining debt amounting to $10,341.

On July 15, 2005, the Committee filed its 2005 July Quarterly Report disclosing a receipt
of $4,000 from Kalyn Free on #iwy 31, 2003 without describing the nature of the rocsipt. On
Sahedule D of ihia repost, thr: Cammittee ruported an outstanding debt of $14,341 due fne
Ms. Free, with o psymanta being made oa the dabt duriag the paried. The deint wes descaibed
as “overpayment on salary.” RAD sent the Committec an RFAI regarding its 2005 July
Quarterly Report questioning whether the debt balance at the close of the period should be
$10,341 to reflect the payment of $4,000. RADllwquesﬁonedumthﬁdebtmtyuﬂecﬁngm
outstanding balance of $12,000 at the beginning of the reporting period, which was described as
“deferred salary payment” concerning Ms. Free because this debt had not appeared on the
previous report. In response to the RFAI, the Committee amended the report to reflect the
reduction in the outstanding debt balunce from $14,341 to $10,541. The Committee deleted the
$12,000 debt on the amended report.?

On Oatober 15, 2005, the Commnittee filed its 2005 Qetober Quarterly Report, wdich
repantdd on Schedrla A sevesal seceipts between August 1, 2005 and September 25, 2005 from
Ms. Free totaling $10,341. On Schedule D of this report, the Committee showed Ms. Free’s debt

as $10,341 at the beginning of the reporting period, the payment of $10,341 during the reporting
period, and an outstanding balance of zero.

3 This entry relating to a $12,000 “deferred salary payment™ could have been an exror by the Committee, but
we will attempt to uscertain v fasts sumone=lisg it in our investigation. See discussion infra.
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Following the referral, on the same day it filed its 2005 October Quarterly Report, the
CommitteeﬁledanamendmenttoiuZOMOctoberqualyRepou. The amendment contained
several memo entries on Schedule B. The first entry was a $50,000 disbursement to Ms. Free on
September 29, 2004 that contained the description “payment see below,” which referred to the
additional memo entries immediately following that described a disbursement of $21,000 in
salary to Mis. Free, a disburscrrent of $14,659 to Ms. Free for misvellmecous expenses, and a
diviscmsement af $14,341 Mu Min. Free fisr ovapayment of saiary. On Schexyie D of the repart,
the Cozumittes included memo entrics shawing a debt of $14,341 cwed to the Cormittoe by
Ms, Free, a dabt of $21,000 incurred by the Committee to Ma. Free for salary dusing this period
that was also paid during this period, and a debt of $14,659 incurred to Ms. Free during this
period for miscellaneous expenses that was paid during this period.*

B. Analysis

1. Personal Use

A contribution accepted by a candidate may be used by the candidate for otherwise
authorized expenditures in connection with the campaign for federal office of the candidate.
See2 U.S.C. § 439a(a)(1). Honmver, a contribution er donation desctibed in2 U.S.C.
§ ¥39a(a) shall not be sowartad by any prmon to pemoimi usa. 2 U.S.C. § 439a(b)(1).
“Peszonal use” means sny use of funds in a campaign ascount of a paasent or fiture candidate to
fulfill a commitment, obligation, or axpense of any person that would exist irrespective of the
candidate’s campaign or duties as a federal officeholder. 11 C.F.R. § 113.1(g).

‘¢ The Committee filed a final amendment to its 2004 October Quarterly Report on December 2, 20085, in
respmse 1 an RFAI requsting an explamtivm of the change in the ameouss of debt disclosed on the amanded report
dated October 15, 2005 from the amount listed on the original report. With the amended report, the Committee
provided a narrative statement concerning reporting mistakes involving Ms. Free's salary payments and debt and its
various efforts to correct them.
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A candidate’s principal campaign committee may pay a salary to a candidate in
accordance with 11 C.F.R. § 113.1(g)(1XiXT). A candidate may receive salary payments that do
not exceed the lesser of the minimum salary paid to a Federal officeholder holding the Federal
office that the candidate seeks or the earned income that the candidate received during the year
prior to becoming a candidate, but any eamned income that a candidate receives from salaries
or wages from any other sotrce shall count agninat the rinimum salery paid to a Federal
offitelmldor holding the sext samght by tne candidate. Upon seeqicst of the Cammincun, the
cendidm:mﬂpmvideeﬂbmcofeumdilme. Id. Moreover, the cocumittes shall not py -
salary to a candidate before the filing deadline for access to the primary election ballot for the
Federal office that the candidate secks, as determined by state law. Id. During the time period in
which a principal campaign committee may pay a salary to a candidate, such payment must be
computed on a pro-rata basis. See id. If the candidate loses the primary, withdraws from the
race, or otherwise ceases to be a candidate, the committee may not pay salary to the candidate
beyond the date he or she is no longer a candidate. d.

The Committee mmade $50,000 in salary paynrents to Ms. Free on September 29, 2004, at
leax $29,000 of which was admittedly in =xcsss of the amount she was eligible to receive, no
matter when stie prymant was nuxie. Berzuse M. Free ivst tiee primary election, she was nut
entitled to angy paymenta for any time period after the primary elgotion ended. RAD advised the
Committee that it had not amended reports to show a debt owing to Ms. Free nor provided any
evidence that a debt to her existed prior to July 27, 2004. In response, the Committee stated that
there was an oral agreement in May 2004 between then campaign manager, Dave Parker and
Kalyn Free to compensate Ms. Free with a salary of $50,000, payment of which was to be
deferred until the end of her campaign, but did not provide any further evidence, such as
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affidavits from both Mr. Parker and Ms. Free, attesting to the oral agreement and documenting
that, based on her 2003 income, she was entitled to a pro-rata salary based on the salary of a
member of Congress in 2004. Once advised that the Committee had overpaid Ms. Free from
campaign funds, Ms. Free did not fully reimburse the Committee until September 25, 2005,
approximately seven months thereafter, at which time she had the personal use of a portion of
cempaign firrds for approximutely a year.

Therefore, we ronmmend that thn Conemission find reason to believe that Kalyn Free
and Kalyn Free fir Congress aid Loyce Bell, in har afficinl ejpanity aa tressurer, vielated
2US.C. § 439a(0)(1).

2. Reporting

Each treasurer of a political committee shall file reports of receipts and disbursements
in accordance with 2 U.S.C. § 434(a) and must comply with the requirements of 2 U.S.C.

§ 434(b)(2) and (3). The treasurer must also report the amount and nature of outstanding debts
and obligations owed by o to such political committee. 2 U.S.C. § 434(b)(8).

In addition to reporting erroneous and confusing entries relating to the salary
overpayments, the Committee failed to report any debt incurred to Ms. Free for a salary, arising
from the purpurted May 2004 oral agizemnt, on its 2004 12 Day Pre-Brimuxry Report, which
covesed April 1, 2004 through July 7, 2604. Ry nat reporting any such debt on that report, the
public was not notified that the Committee had agreed to pay the candidate a salary until after the
primary election was over. Moreover, as noted in the referral, the Committee has never amended
its 2004 12 Day Pre-Primary Report to reflect any such debt.

Furthermore, the Committee contends that it owed $14,659 to Ms. Free for campaign
expenses paid by her that were to be reimbursed. Although candidates may make unlimited
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contributions to their own campaigns, 11 CF.R. § 110.10(a), including advances, the
contributions must be properly reported. See 2 U.S.C. § 434(b)(3) (authorized committees must
identify persons during the reporting period, whose contribution(s) have an aggregate amount in
excess of $200 within the election cycle). If candidates make contributions that they intend to be
advances, their committees should report the contributions in memo entries on Schedule A as in-
kind contributions, identify them as “advances,” and continuously report them ont Schedule D
until repetid. See 11 C.F.R. § 116.5(b) amd (c). S aiso 11 C.F.R. § 104.11 (detits exosediag
$500 or debts of any amennt that have baen aurtsianding for more than 60 days musi be reported
on Sebedule D). Certain travel and subsistence expenditures do not have to be reported as
contributions if payment is made with a credit card and is reimbursed within 60 days of the
closing date of the billing statement on which the charges appear. 11 C.F.R. § 116.5(bX2).
However, those travel and subsistence expenses must be reported as expenditures. See 2 U.S.C.
§ 434(b)4)(A). Otherwise, advances for travel and subsistence expenses are in-kind
contributions, and reported the same way as other advances.

In this instance, the Committee did not report as in-kind contributions any of the
$14,659 it later clainsed it swed Ms. Free, and ondy repertad the fult amount as debt after RAD
questioned it abmut tis §50,000 in saiery paymmsts o the candiinie. If the Commitien intended
to rsimburse Ms. Free for these expenses, it should bave idantified them as mivances in mento
entries on Schedule A of its dieclesare reports when the advarces wers made. Additionally,
pursuant to 2 U.S.C. § 434(b)(8) and 11 CF.R. § 116.5(c), the Committee should have
continuously reported on Schedule D of its reports, as debt until it was repaid, its obligation to
reimburse Ms. Free for these advances.
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Had the advances been properly reported at the outset, the Committee’s repayment
to Ms. Free should have referenced the original Schedule A memo entries to which the
reimbursements related, see Advisory Opinion 1992-1, and shown the corresponding reduction
in debt owed to the Committee. When the Committee amended its 2004 October Quarterly
Report on October 15, 2005, it listed  disbursement to Kalyn Free for $14,659 an September 29,
2004, which suggests that all the expenditures were nrade during that reporting period.
Howuver, subsrquersiy, in a narrative statemant includeri with thy amensed 2004 Cirtoinr
Quarterly Repcat dated December 2, 2005, the Committee seich that Ms. Free made out-of-pocket
expenses dating back to October 17, 2003. The Committee also stated that this amended report
itemized the expenses incurred by Ms. Free that were in excess of $200. The amended report
showed a single disbursement of $470 to Ms. Free on September 29, 2004 with the purposé of
the disbursement described as “travel reimbursement,” indicating that the remainder of the
$14,189 in reimbursed expenses were all for amounts of $200 or less. However, the Committee
had an obligation to itemize all contributions aggregating in excess of $200 within the election
cycle. 2U.S.C. § 434(b)(3). |

Thercfore, there is reason tu beliove that Kalyn Free for Congress and Loyce Bell, in her
capaciiy as treasurer, violated 2 U.S.C. § 434(b)(2), (3) and (8).
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RECOMMENDATIONS

1.
2.

Open a Matter Under Review.

Find reason to believe that Kalyn Free for Congress and Loyce Bell, in her official
capacity an treasnter, violated 2 U.S.C. § 439a(b)(1).

Find to believa that Kalyn Free vialatad 2 U.S.C. § 439a(b)(1).

Find reason to believe that Kalyn Free for Congress and Loyce Bell, in her official
capacity as treasurer, violated 2 U.S.C. § 434(b)(2), (3) and (8).

Approve the attached Factual and Legal Analyses.
Approwe the ase of sompulsory progess.
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7. Approve the appropriate letters.

Lawrence H. Norton
General Counsel

Rhonda J. Vosdingh
Associate General Counsel

for Enforcement
Date usan L. Le!

Assistant General Counsel

Attorney




